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Nr. Chairman and Members of the Subcommittee:

I appreciate the opportunity to appear on behalf of the
Department of Justice at this hearing on H.R. 1212, the proposed
“Employee Polygraph Protection Act.” This bill, if enacted,
would prohibit private sector employers from administering

polygraph examinations to employees or prospective amployees.

The Department of Justice vigorously opposes federalizing
the law in this area. Such action is directly contrary to the
principles of federalism on which our union is based and to which
this Administration is deeply committed. Until nov, regulating
polygraph use has been the responsidbility of the states. 1In
fact, thirty-four states and the District of Columbia have
enacted statutes regulating the use of polygraph or other
honesty” tests or polygraph examiners. To preenpt the states in
this context, where there is no evidence of an overriding need
for national policy uniformity, would do violence to an important
underlying brinciplc of our union -- the belief in the ability
and responsibility of the states generally to govern the affairs
©f their citizens.

The attempt to federalize the law in this arena has

implications far beyond polygraph regulation; it is symptomatic

of the persistent tendency of government officials in Washington
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== well meaning officials -- to act as if only we can fully
understand and remedy the problenms confronting 240 million
Americans. It is this attitude that, in recent decades, has been
responsidble for the mushrooming grewth of a national government
that has not only undertaken unmanageable rocponlibiliticl, but
that also has usurped the decisionmaking authority of private
citizens and of the levels of government closest to those
citizens -~ the states and their localities. It is an attitude
that is responsible for a steady succession of constitutional
debates within this country on Granm-Rudman, cé balanced budget
and tax limitation constitutional amendments, on item veto

initiatives, and on constitutional amending conventions.

This centralizing tendency is not difficult to understand.
It is not surprising that public officials and other citizens,
who believe that their public policy ideas are sound, want those
ideas to be imposed uniformly upon the gitty states. It is not
surprising that citizens who feel strongly about the merits of a
public program want to bestow that program upon as many of their
fellow-citizens as po:-ibl;. And {t is not surprising that a
business or other private entity subject to some form of public
regulation would prefer tovabido by a single regulation
promulgated by Washington than to have to abide by fifty separate
regulations promulgated in Sacramento and Springfield and st.
Paul. It is precisely because each of us can understand the

impetus toward centralization of governmental authority that we
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have to be pParticularly careful to aveid falling victim to this
tendency and, in the process, undermining the constitutional
balances within our systen of government.

As with many things elemental, there is a tendency sometimes
to give the principles of federalism short shift. I recognize
that it is not always easy to identify a bright 1ine between

- those responsibilities of government that ought to be carried out
by the national government and those more appropriately addressed
by the states. Even in this Administration, which is deeply
committed to ensuring that each level of government operates in
its appropriate sphere, we have sometimes had trouble drawving
that line. It is important, nevertheless, that those in the
executive and legislative branch not lose sight of the inherent
responsibility to confront this matter.

This responsibility is particularly acute given the Suprene

Court’s recent decision in Garcia v, San Antonio Metrooolitan
Iransit Authority, 105 8. ct. 100S (1985). 1In that case, the

Supreme Court held, with respect to federal regulation under the
commerce power, that Congress, not the federal courts, generally
is the primary protector of state sovereign rights and
responsibilities. As the Court observed,

We continue to recognize that the States
occupy a special and specific position in our
constitutional system and that the scope of
Congress’ authority under the commerce clause
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Bust reflect that pesition. But the

Principal and basic limit on the federal

commerce pover is that inherent in all

congressional action == the built-in

restraints that our system provides through

state participation in federal governmental

action.
In other words, the principal burden of protecting the values of
federalism in the commerce context lies with the Members of this
body. As representatives, not only of the citizens of the
states, but of the states themselves, it is the congress that is
principally vested with the responsibility to preserve the
Prerogatives of the states within the constitutional structure.
Whatever the merits of the Court’s decision in Garcia -- and this
Adnministration epposes its holding and has supported past
legislative efforts to modify the Fair Labor Standards Act in
response -- its observations on the role of the Congress in

upholding federalism can hardly be disputed.

Because of their importance to this Subommittes'’s decision
on whether to proceed with M.R. 1212, I would like at this time
to briefly revisit the fundamental values of federalism. The
healthy rolboct for the statas envisioned by the Framers requires
that the naticnal government pay as much attentien to ¥ho should
be making decisions as to yhat decisiens should be nade and that,
vhere appropriate, it defer to the states. It was the pecple of
the states who created the national government by delegating to
that government those limited and enumerated povers relating to

matters beyond the competence of the individual states. All
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other sovereign powers, except for those expressly prohibited the
states by the Constitution, are expressly reserved to the states

or the pecple by the Tenth Amendment.

The Framers of the Constitution set up a structure that
apportions power between the national and gtate governnents. The
Values that underlie this structure of federalism are not
&nachronistic; they are not the result ©f an historic accident;
they are no less relevant to the United States in 1987 than they
wers to our Nation in 1789. 1In veighing whether a public
function ought to be performed at the national or state level, we
should consider the basic values that our federalist system seeks

to ensure. Some of those principles include:

Rispersal of power -- By apportioning and compartmentalizing

Power among the national and 50 state governments, the power of
government generally is dispersed and thereby limited.

Accountahility -« gtate governments, by being closer to the
pPeocple, are better positioned as @ general matter to act in a way

that is responsive and accountable to the needs and desires of

their citizens.

Barticipation -- Because state governments are closer to the
pPscple, there is the potential for citizens to be more directly
invelved in setting the direction_ot thelir affairs. This ability
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is likely to result in a stronger sense of community and civice
virtue as the pecple themselves are more deeply invelved in

defining the role of their governzent.

Divarsity =-- ours is a large and disparate nation; the
citizens of different states may well have different needs and
concerns. TYederalism permits a variegated systen of governnent
most responsive to this diverse array of sentiment. It does not
require that public policies conform merely to a low common
demoninator; rather, it allows for the development of policies
that more precisely respond to the felt needs of citizens within
different geographical areas.

competition == Unlike the national government which is
necessarily monopolistic in its assertion of public authority,
the existence of the states introduces a sense of competition
into the realm of public policy. 1If, ultimately, a citizen is
unable to influence and affect the policies of his or her state,
an available option always exists to move elsewhere. This
option, however limited, enhances in a real wvay the
responsiveness of state governments in a way unavailable to the

national government.

Experimentation -- The states, by providing diverse
responses to various issues which can be compared and contrasted,

serve as laboratoriss of public pelicy experimentation. guch
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experimentation is ultimately likely to result in superior and in
some instances naturally uniform policies, as states reassess
their own and other states’ expsriences under particular

Tegulatory approaches.

containment -- Experimenting with varying forms of
regulation on a smaller, state scale rather than on a unifornm,
national scale confines the harmful effects of regulatory actions
that prove more costly or detrimental than expected. Thus, vhile
the successful exercises in state requlation are likely to be
enulated by Bthor states, the unsuccessful exercises can be

avoided.

While these values of federalism may often mitigate in favor
of state rather than national action, other factors -- including
a denonstrated need for national policy uniformity or for a
monolithic system of enforcement -- mitigate in t|§or of action
by the national government and must be balanced in this process.
For example, the need for a uniform foreign policy on the part of
the United States clearly justifies national rather than state
action in this area. Similarly, in the interstate commerce area,
the need for a uniform competition policy argues strongly for
national antitrust law; and the need for efficient flow of
interstate transportation argues for national rather than state
regulation of airplane and rail safety. In other vords, by

federalism, we are not referring to the idea of "gtate’s rights”;
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rather, we are referring to the idea expressed in the
Constitution that certain governmental functions are more
properly carried out at the level of the fifty states, while

others are more properly carried out by the national government.

While reasonadble individuals may well differ on the
direction in which these and other factors of federalism point --
and that may well be the case in the context of H.R. 1213 == it
is nevertheless critical that we not lose sight of the need to go

through this analytic process. ,

When these factors are examined in the context of polygraph
regulation, the balance in the Administration’s judgment is
clearly struck in favor of state, not national, regulation. Not
only is there no need for national enforcement or uniformity with
respect to private sector polygraph use, but the benefits of
leaving regulation to the states are svident; polygraph
regulation is a complex issue, sudbject to extensive ongoing
debate, in which a substantial number of reasonable responses are

available to (and have indeed been adopted dby) the states.

¥hether or not polygraphs should be regulated by scme level
of government is not the issue here. Assuming that polygraphs
are abutoé by private employers =- and there is no question that
such abuse is possible =- the states are as capable as the

national government of recognizing and remedying any such
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problem, 1In fact, they have the greater incentive to do 80 since
the rights of their own citisens, to when they are iznediately
dccountable, are involved. ag I indicated earlier, 70% of the
states have already recognized a need for certain protections in
this area and have provided them through various forms of state
legislation.

There are a number of interests that must be balanced in
deternining whether or how to regulate polygraphs. por exanple,
while certain employees nay be concerned about the intrusiveness
of polygraph Tegulation, other eoployees - for exanmple,
employees falsely accused of stealing from their enmployers =- may
desire the availability of pPolygraph tests in order to establish

their innocence.

Moreover, by protecting employees from the use of polygraph
tests, employers are necessarily restricted in their use of a
test that may help ensure they are hiring honest or firing
dishonest exployees. No one can dispute the need for identifying
and discharging dishonest or thieving workers. rrom losses
Treported during a recent random sampling of three industries --
retail department store chains, general hospitals, and electronic
manutactu;inq firms - the National Institute of Justice
estimated that business and industry lose to enployes theft five
to ten billion dollars annually. Not enly are enployers losing

valuable assets and paying higho: prices for theft insurance

P A R : R R000200250020-9
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policies, but, to the extent possible, employers pass on these
costs in the form of higher prices to consumers. Some of the
comnodities diverted -- drugs, for example =~ impose thair own
costs on society. According to the Drug Enforcement
Administration, legally produced drugs, falling in the wrong
hands, Xxill and injure twice as many people annually as illicit
drugs. DEA estimates that half a million to a million doses of
drugs are stolen each year by ezployees of pharmacies and

wvholesale drug manufacturers and distributors.

Those opposed to the use of polygraphs will argus that the
test is inaccurate and cannot previde enmployers with use useful
information. Certainly, the validity of polygraphs has been
widely debated during the last two decades. The scientigic
community itself is divided. One camp, led by Prof. Davia C.
Raskin of the University of Utah published, in 1978, a study
assessing polygraphs to be 90 percent accurate, when properly
conducted and evaluated. The opposing camp, led by Dr. D. T.
Lykken of the University of Minnesota, claims that the test is
much less accurate and that it works to screen out the most
honest, most conscientious employees. As the dissenters of the
House Committee on Education and Labor indicated in their report
on H.R. 1524, the Imployee Polygraph Protection Act of 1986,
which passed the House during the last Congress, "rield studies
are diffjicult to validate, and ‘laboratory’ studies cannot
exactly replicate polygraph usage. The Office of Technology
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Alacslnoﬁt (OTA) in a 1983 report concluded that ’‘no overall
Reasure or single, simple judgment of Polygraph testing validity
can be established based on available scientific evidence.’”
¥hat is essential to recognise here is, not that one side or the
Other has satisfied the burden of Persuasion, but that the

current debate is an ongoing and vigorous one.

Apart from the debate in the scientific comrunity, a number
of employers obviously believe that pPolygraphs are useful devices
for aiding them in naking responsible decisions about existing or
Prospective employess. According to last Congress’ House
Committee Report on H.R. 1524, more than two million polygraph
tests are administered in the private sector each year, triple
the number given ten years ago. From an econonmic perspective, it
seens highly unreasonable to believe thlt/.nployorl would incur
the cost of $50-$60 per test and risk generating some bad will
among valuable or potentially valuable employees, and perhaps
losing them to competitors, if those enmployers did not believe
the tests provided useful information. Moreover, it must be
remembered that the alternatives to polygraph tests -- for
example, background checks and personal interviews in the
preemploynment screening context -« may be far more highly
subjective and may intrude upon privacy interests in at least as
oubctantiil & way. The value of polygraphs, therefore, should be
analyzed not by some unattainable, ideal standard, but with

reference to existing, roal-vbrld investigative alternatives.
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Again, these are considerations as to which different citizenries

in aifferent states may reascnably come to different conclusions.,

H.R. 1212 itself takes an inconsistent stand on whether
Polygraph tests are sufficiently valid to be useful. While the
bill would ban the use of polygraphs in the private sector, in
large part because of the inaccuracies of the test, it explicitly
recognites the usefulness of Polygraphs for the government by
continuing to allow polygraph testing of all governmental
employees. Certainly if the machines are reliable indicators of
truth or falsity in the public sector they are equally as
reliable in the private sector.

Apparently a majority of the Members of the 99th Congress’
House of Representatives also believed that polygraphs are useful
in a variety of private sector contexts. When H.R. 1524 went to
the floor on March 12 of last year, it contained a single
exenmption for companies invelved in the storage, diotribution, or
sale of controlled substances. One representative after another
offered amendments exempting various industries from the bill'’s
blanket prohibition. The bill passed the House containing not
only the original exemption, but also exenptions for workers in
nursing homes, and children’s day cars centers, security
personnel, and public utility employees. From these exemptions

it is clear that the very representatives who have voted to bar
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the use of polygraphs seened to recognize their usefulness and
credidbility in certain contexts.

More than that, hovever, these exemptions again hi;hlight
the arbitrary nature of decisions on which occupations to exempt,
It polygraphs provide benefits to employers in the armored car
industry, it is difficult, if not impossible, to understand why
banks (wvhere 848 of losses are attributed to employes theft) or
the legal gaming industry (where large sums of money change hands
and policing of employees is extremely difficult) are not
entitled to the same benefits. Likewise, if polygraphs are
useful to protect employers and the public from prospective
exployees seeking sensitive positions invelving the distribution
or sale of controlled substances, they would seen to be egually
useful for screening prospective employees for other sensitive
positions, such as airport security personnel and truck drivers

transporting munitions and other hazardous materials.

What all of this indicates is that polygraph regulation is a
complex and emotional issue which poses a number of questions
with no definitive answers. It is an issue which requires
careful balancing of the interests of consumers, employees, and
enployers. Possible responses range from relying on the free
market, to licensing polygraph examiners, to banning completely
the use of polygraphs. While all sorts of variations on these

approaches are possible, which a precise approach is best for any
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given state should be left to the citizens of that state. Ve see
no reason to forestall the vigorous debate on the issue

continuing to tiko place vithin the states.

In fact, those states that have regulated in this field have
adopted widely varying approaches. Nineteen states and the
District of Columbia regulate employers’ use of the polygraph;
three states regulate employers’ use of other “honesty testing
devices.” Some of these states completely ban the use of
polygraphs by private employers; others prohibit employers from
requiring employaes to take the tests, but allow them to be
adninistered to employees who volunteer to take them; still
others exempt certain occupations =-- ranging from police and
firefighters to jewelers to pharmaceutical companies =- from the
ban. 6ix of these states additicnally regulate polygraph '
examiners. Of those states that do not directly regulate
employers’ use of polygraphs, thirteen regulate polygraph
examiners =-- some requiring licensing, some limiting the types of
questions that can be asked to employees. This diversity, with
the alternatives it provides to citizens -- some of whon are
vigorously opposed to polygraph use and some who are its adamant
supporters -- and the ability to experiment with different
approaches it allows, is one of the primary reasons the Framers
ef our Constitution created a two-tiered system of government,

with much of the regulatory authority remaining with the states.
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I would like to cenclude By remarks with a quote from
President Reagan. In an address to the National Conference of -

State legislatures on July 30, 1981, he states:

Today federalism is one check that is out of
balance as the diversity of the states has
given way to the uniformity of Washington.
And our task is to restore the constitutional
symnetry between the central government and
the states and to reestablish the freedom and
variety of federalism. In the process, we’ll
return the citizen to his rightful place in
the scheme of our democracy and that Place is
close to his government. We must never
forget it. It {s not the federal government
or the states who retain the pover «- the
Pecple retain the power. AaAnd I hope that
you’ll join me in strengthening the fabric of
federalism. If the federal government is
nore responsive to the states, the states

will be more responsive to the people . . ,

For the reasons so slogquently articulated by President Reagan, I
urge that thie bill not be enacted.

: : 250020-9
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“mimes . H.R. 1212

To prevent the denial of employment opportunities by prohibiting the use of lie
datactors by employers involved in or affecting interstate commerce.

IN THE HOUSE OF REPRESENTATIVES

TuaxvanY 24, 1987

Mr. WiLLiaMs (for himself, Mr. Hawxnes, Mr. Jarrosps, Mr. Foap of Michi-
gan, Mr. Oray, Mr. Buoa, Mr. Musrry, Mr. KiLons, Mr. MaBTINGS,
Mr. Owsxs of New York, Mr. Boucwss, Mr. Hayss of Nlinols, Mr. Pas-
xiNe, Mr. Dymawvry, Mr. Pawey, Mr. Atxins, Mr. Tauxs, Mr. Hansy,
Mr. Brooxs, Mr. McKiunzy, Mr. Ropwo, Mr. CousTtzs, Mr. Kastan.
uxizs, Mr. Lavin of Michigan, Mr. Howasp, Mr. Epwazos of California,
Ms. Oaxas, Mr. CoNvans, Mr. Beuuax, Mr. Loway of Washington, Mr.
Larawp, Mr. Scuzuza, Mr. Ossnataz, Nr. Favxrtaoy, Mr. 81400838,
Mr. Rosinson, Mr. Kansozsxi, Mr. Fronto, Mr. Mazxzy, Mrs. Bent-
18y, Mr. Jowms of North Carolina, Mr. Anpasws, Mr. Mzazax, Mr.
Scuuuss, Mr. GarHazDT, Mr. Evane, Mr. LzacH of Jowa, Mrs. Boxss,
Mr. 8xnan, Mr, Conta, Mr. GLioXMAN, Mr. BoRsxi, Mr. Hesrar, Mr.
RauarL, Mr. Dusmin, Mr. Axaxa, Mr. ViscLosky, Mr. Gaypos, Mr.
Ricxazpson, Mr. Ranozy, Mr. Towns, Mr. BOBHLEST, Mr. Fasio, Mr.
Ripas, Mr. Acxzuan, Mr. Waeat, Mr. DsrLuns, Mr. Feionax, Mn.
Coturns, Mr. Paanx, Mr. Kovrss, Mr. Dixon, Mr. Davis of Michigen, .
Mrs. Jounson of Connecticut, Mr. Cazs, Mr. BxzL7ON, M:. CaoCx¥TT,
Mr. Mosnison of Oonnscticut, Mr. Baown of California, Mr. SurTH of
Towa, Mr. 8avaos, Mr. SBroxss, Mr. Gaay of Nlinois, Mr. Bosco, Mr.
Waraoasx, Mr. Gaspansox, Mr. DowvsLLy, Mr. Laviea of Oslifornia, M.
Gonzarzs, Mr. Traricant, Mr. Srasx, Mr. WoLrs, Mr. GaaY of Penn-
sylvanis, Mr. Nzar, Mr. 87UDDS, Mr. 8430, Mr. Toasss, Mr. OLmv, Me.
Karrus, Mr. Mateu, Mr. Gazowa, Mr. Smxossxi, Mr. Bonton of Michi-
gan, Mr. Wiss, Mr. Guasi, Ms. Bxows, Mr. BusTaMants, M.
Somzozpes, Mr. AuCoin, Mr. Bwirr, Mr. RINALDO, Mr. Vento, Mr.
Manron, Mr. KosTuavsz, Miss SCRNBIDSR, Mr. Bonxer, Mr. DysoNn,
Mr. MINETA, Mr. HaxroToN, Mr. McDang, Mr. FouLIsTTA, Mr. Doroan
of Nortb Dakota, Mr. Nizpson of Utah, Mr. Asriv, Mr. 8T QzRMAIN, and
Mr. BOLAND) introduced the following bill; which was referred to the Com-
mittee on Edueation and Labor '
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A BILL

To prevent the denial of employment opportunities by prohibit-
ing the use of lie detectors by employers involved in or
affecting interstate commeroe.

1 Be it enacted by the Senate and House of Repressnia-
2 tives of the United States of America in Congress assembled,
8 SECTION 1, SHORT TITLE.

4 This Act may be cited as the “Employee Polygraph
5 Protection Act”.

6 SEC. 2. PROHIBITIONS ON LIE DETECTOR USE.

7 It shall be unlawful for any employer engaged in com-
8

merce or in the production of goods for commerce—

9 (1) directly or indireotly, to require, request, sug-
10 gest, or cause any employee or prospective employee
11 to take or submit to any lie detector test;

12 (2) to use, scoept, refer to, or inquire oonoexfning
18 the results of any lie detector test of any employee or
14 prospective employee;

16 (8) to discharge, dismiss, discipline in any manner,
16 or deny employment or promotion to, o3 threaten to

17 take any such action against—

18 (A) any employee or prospective employee
19 who refuses, declines, or fails to take or submit to
20 any lie detector test; or

olR 1918 1Y
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(B) any employee or prospective employee on
the basis of the results of any lie detector test;

or

(4) to discharge or in any manner discriminate

because—
(A) such employee or prospective employee

1

2

3

4

5 against an employee or prospective employee
6

|

8 has filed any complaint or instituted or caused to
)

be instituted any prooeeding under or related to

10 this Act;

11 (B) such employee or prospective employee
12 . has testified or is about to testify in any such pro-
18 oseding; or

14 (O) of the exercise by such employee, on
15 behalf of himself or others, of any right afforded
18 by this Act.

117 uc. 3. NOTICE OF PROTECTION.

18 The Secretary of Labor shall prepare, bave printed, and
19 distribute s notice that employers are prohibited by this Act
20 from using s lie detector test on any employee or progpective
21 employee. Upon receipt by the employer, such notice shall be
92 posted at all times in conspicuous places upon the premises of
23 every employer engaged in commeroe of in the production of
94 goods for commerce.
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1 8EC. 4. AUTHORITY OF THE S8ECRETARY OF LABOR.

2 (a) IN GBNERAL—The Becretary of Labor shall—

8 (1) issue such rules and regulations as may be
4 necessary or appropriate for carrying out this Act;

5 (2) cooperats with regional, State, local, and other
6 agencies, and oooperate with and furnish technical as-
1 sistance to employers, labor organizations, and employ-
8 ment agencies to aid in effectuating the purposes of
9 this Act; and

10 (8) make investigations and inspections and re- -
11 | quire the keeping of records necessary or appropriate
12 for the administration of this Aot.

18 () BuerENa AuTHORITY.—For the purpose of any
14 hearing or investigation under this Act, the Secretary shall
15 have the authority contained in sections 9 and 10 of the Fed-
18 eral Trade Commission Aot (15 U.8.0. 48, 80).

17 SEC. 5. ENFORCEMENT PROVISIONS. )

18 (2) CiviL PeNavTm®s.—(1) Subject to paragraph (2),
19 whoever violates this Act may be assessed a civil penalty of
20 not more than $10,000.

21 (2) In determining the amount of any penalty under
22 paragraph (1), the Secretary shall take into account the pre-
28 vious record of the person in terms of compliance with this
24 Act and the gravity of the violation.

25 (8) Any civil penalty assessed under this subsection shall
26 be collected in the same manner as is foquirod by subsections
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(b) through () of section 508 of the Migrant and Seasonal
Agrioultural Worker Protection Aot (30 U.8.0. 1858) with
respect to civil penalties assessed under subsection (a) of such

section.

1

p

8

4

5 (b) INJUNCTIVE AOTIONB 3Y THE BECRETARY.—The
6 Becretary may bring an action to restrain violations of this
7 Act. The distriot courts of the United States shall have juris-
8 diction, for cause shown, to issue temporary or permanent
8 restraining orders and injunctions to require compliance with
10 this Act. )

11 (c) Private Orvi. AoTioNs.—(1) An employer who
12 violates the provisions of this Act shall be liable to the em-
18 ployee or prospective employee affected by such violation. An
14 employer who violates the provisions of this Act shall be
15 liable for such legal or equitable relief as may be appropriate,
16 including (without limitation) employment, reinstatement,
17 promotion, the payment of wages lost, and an sdditional
18 u;\ount as consequential damages.

19 (2) An action to recover the liability prescribed in pars-
20 graph (1) may be maintained against the employer in any
21 Federal or State court of competent jurisdiction by any one
22 or more employees for or in behalf of himself or themselves
28 and other employees similarly situated.
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(8) The court shall award to a prevailing plaintiff in any
sction under this subsection the reasonable costs of such
sotion, inoluding attorneys’ fees.

SEC. & NO APPLICATION TO GOVERNMENTAL EMPLOYERS.,

to the United States Government, a State or local gov-
smment, or any political subdivision of a State or local
government.
SEC. 7. DEFINITIONB.

10 As used in this Act—

11 (1) the term “lie detector test” includes any ex-

1

2

8

4

5 The provisions of this Act shall not apply with respect
e

(]

8

9

12 amination involving the use of any polygraph, decepto-
18 graph, voice stress analyzer, psychological streas eval-
14 uator, or any other similar device (whether mechanical,
15 eleétrica.l, or chemical) which is used, or the results of
16 which are used, for the purpose of detecting deception
17 or verifying the truth of statements;

18 *(2) the term “employer” includes any person
19 acting directly or indirectly in the interest of an em-
20 ployer in relation to an employee or prospective em-
21 ployee; and

22 (8) the term “‘commerce” has the meaning provid-

28 ed by section 8(b) of the Fair Labor Standards Act of
24 1988 (29 U.8.C. 208(b)).
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4 1
1 SEC.0.EFFECTIVE DATE.

S This Aot shall take effect 8 months after the date of its
8 enactment.
O
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